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ND ASSESSMENTS—|nish credit reports on individ- 
assessment levied against} uals, partnerships and corpora- 
pody created by the legis-| tions for the year ending Decem- 
ure void, if the land is|ber 31, 1941 and the defendant 
uirei or held within the/agreed to pay in advance $225. 

sumersted purposes. To facilitate the service the 
Supreme Court. plaintiff was to loan the de- 
om sre River Joint Com-|fendant Reference Books in Jan- 
re Prosecutor, vs. City|U4ry 1941, May 1941 and Sep- 
Cam. en, et als, Defendants. | tember 1941. 
129 1943. The defendant was obligated 
we - | to make quarterly payments of 
Svein: Mania a, | $96.25 on the first day of Janu- 

echest A. Richard-| ary, April, July and October 1941. 
P unsel). | The disputed fact was whether 

lefendants: Gene R. the defendant had refused de- 

livery of the books from the 

| Railway Express agency. The un- 

brings up an assess- controverted fact was that two 

taxes by the City of books were timely expressed 

ess sainst properties of from the plaintiff's home office 
e itor acquired by it properly addressed to the de- 


fendant at its place of business 
and the charges were prepaid. 
No quarterly payments’ were 
made. 

The evidence indicated that 
the express company upon re- 
|ceipt of the books, by its agent, 


he struction of the Dela- 
River Bridge and ap- 
thereto and for the 

of a rail transit 

» effectuation of the| 

1's authorized  pur- 


se Yr’ was created by|advised the defendant that it 
pact between the Common-|had the two books ready for de- 
th Pennsylvania and the|livery and that the defendant, 

‘ew Jersey. R. S. 32:3-1| by its agent, refused delivery. 


eq, Article XI of the com-| 
provides that “the com-, 
n shall not be required to 
any taxes or assessments 
h any property acquired or 





(Continued on page 2, col. 1) 


Henderson Named For 
Presidency of American 





by it for such rn 
| Bar 
jurposes are enumer- | — - 
in R. S. 32:3-2 and the! Philadelphia Lawyer Has Had 
erty sought to be taxed was | Long Career In Work of 
enumerated purposes. | Organized Profession 
mparable situations have} ——_ 
before the courts in Port} Chicago (CCNS) —Joseph W. 
iew York Authority vs. City|Henderson, Philadelphia, was 
nion City, 19 N. J. Mis. 421| nominated for the presidency of 
Bush Terminal vs. Port of|the American Bar Association by 
York Authority, 282 N. Y.|state delegates attending the 
| mid-winter meeting of the asso- 
ssment is cancelled. | ciation’s House of Delegates 
| 
] 


here. 

| Mr. Henderson will be elected 
contract/ at the annual convention in 
inter- | Chicago, the week of August 23, 


lr — ANTICIPATORY 
{ — Where 
s mutual and 
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MASTER AND SERVANT—UN- 
EMPLOYMENT COMPENSA- 
TION ACT—Where two named 
employing units are “owned 
and controlled by the same 
interests” they are within the 
purview of R. S. 43:21-19 (h) 
(4) and are subject to the 
provisions of the act. 

CONSTITUTIONAL LAW 
VALIDITY UNEMPLOY- 
MENT COMPENSATION ACT 
—Held, within the power of 
the legislature as essential to 
the health, morals and gen- 
eral welfare of the people of 
the state. 

STATUTES — UNEMPLOYMENT 
COMPENSATION ACT — “Af- 
filiate or control” sections (R. 
S. 43:21-19) held, within power 
of legisltaure and not un- 
reasonable, arbitrary or capri- 
cious, and have a real and 
substantial relation to the ob- 
ject sought to be obtained. 

New Jersey Supreme Court. 

No. 221 October Term, 1942. 

Wiley Motors, Inc., a New Jersey 
corporation; Wiley, Inc., a New 
Jersey corporation; Samuel D. 
Wiley, trading as the New 
Jersey Fulgent Co.; and the 
New Jersey Fulgent Co., Inc., 
a New Jersey’ corporation, 
Prosecutors, vs. Unemployment 
Compensation Commission of 
New Jersey, Defendant. 

Submitted October Term, 
Decided March 29, 1943. 

On certiorari. 

Before Justices 
and Colie. 

For the prosecutors: Leon Semer 
(Stephen F. Somogyi, of coun- 
sel). 





1942. 


Case, Donges 








For the defendant: Charles A. 
Malloy (Herman D. Ringle, of | 
counsel). 

The opinion of the court was| 
delivered by Colie, J. | 
This writ of certiorari brings | 

up for review a decision of} 

the Unemployment Compensa- | 
tion Commission of New Jersey | 




















nt covenants and ob- | to succeed George Maurice Mor-' that “Wiley Motors, Inc. and | 
and one party dis-| ris, Washington. ee os iat sail - 
inmost teem perform- | A member of the widely (Continued on poms 3, col. 3) | 
revents the other from/| known Philadelphia firm of | 
repudiates his obliga-| Rawle & Henderson, which car-| 
id refuses to be bound | ries on a practice founded by} Ce A 
communicating such| William Rawle in 1783, the | <a | 
ion to the other party,| nominee has had a long career| | 
‘r is excused and may/in American Bar Association | 
e contract as termin-| work, including service on its| 
d maintain an action| board of governors several years| 
for the damages oc-| ago. He has likewise been active | 
by such repudiation. |in the Philadelphia and the| # 
L AND AGENT — AD-| Pennsylvania Bar Associations | 
VS OF AGENT—Words| and in the Maritime Law Asso- | Y 
or acts done by an| ciation. 
the execution of his| Fifty-three years old, Mr. | 
re admissable against | Henderson is a graduate of| 
ipal. | Bucknell University and of Har-| 
Supreme Court. | vard Law School, from which he) 
dstreet, Inc., Respon-| was graduated in 1913. He is a 
nt Wilsonite Products| trustee of Bucknell. | 
Inc Appellant. The state delegates nominated 
h 31 1943. | James B. Morford, Wilmington, b . 
Dp from District Court. | Del., William Logan Martin, \ 
appellant Abraham R./ Birmingham, Ala., and W. J. 
an Jameson, Billings, Mont. for Cadet James A. Palmieri 
féspundent: Goldstein &|members of the board of gover-| Attended N. J. Law School; ad- 
vogr William Novograd. | nors for the third, fifth and! mitted to Baz, 1928. Practiced in 
. ninth circuits respectively. Nomi-|Orenge until October of 1942, 
is on a written con-| nated for another term were Guy|/vwhen he enlisted as a private in 
redit rating service.} Richards Crump, Los Angeles,/the U.S. Army to join 2 younger 
ff had a judgment in|chairman of the House, Harry|brothers, one in the Navy and 
ict court and the de-|S. Sunbury, Pa., secretary, and|the other in the Army. Now at 
ant appeals. John H. Voorhees, Sioux Falls,|Officers Training Quartermast- 
* plaintiff agreed to fur-|S. D., treasurer. er’s School, Camp Lee, Virginia. 








New Jersey State Bar Examinations 


tw 
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6. 


Attorneys, April 1943 


In what court or courts is the judicial power of the United 
States vested? 


(b) To what controversies does the original jurisdiction of 
the Supreme Court extend? 

(c) Where are trials for crimes against the Federal Gov- 
ernment held? 

(d) In whom is the power to make treaties vested by the 
United States Constitution? 

(a) What are the provisions of the State Constitution relat- 
ing generally to the enactment of laws? 

(b) What rights are granted under the State Constitution 
to persons accused of crime? 

(c) In what courts is the judicial power vested under the 


State Constitution? 

The Legislature adopted an act authorizing and permitting 
charitable hospitals, organized and located in this State, to 
conduct a drawing for cash prizes; to sell tickets at a sub- 
scription price of $1.00 each, authorizing the setting aside for 
cash prizes 75% of the net receipts of the subscriptions sold, 
and payment thereof to holders of winning tickets drawn 
from a receptacle, under the supervision of the hospital, at 
such time and place as may be designated by it, and providing 
that the remaining 25% of the proceeds from the drawing 
shall be used for the maintenance and support of the char- 
itable institutions. Discuss the constitutionality of the statute. 
(a) On January 1, 1942, Smith conveyed Blackacre to John 
Jones and Mary Jones, his wife. On December 1, 1942, 
Jones obtained a final decree of divorce from Mary in this 
State on the ground of adultery committed by her. On 
March 1, 1943, Jones died intestate, leaving him surviving 
a son, Henry, and Mary. Who has title to Blackacre? 

A. died intestate, January 15, 1943, leaving real estate. He 
had three children, X., Y. and Z. X., a son, died June 
15, 1942, leaving a widow B., and a son, C., and a will duly 
probated, in which he bequeathed and devised all his 
property to his wife, B. Y., a daughter, died intestate Feb- 
ruary 15, 1943, leaving a husband, H., and one child, J. 
Z died intestate on March 15, 1943, having had no issue, 
leaving a widow, S. What interests have B., C., H., J., 
and S.? 

On August 1, 1942, X. Corporation, which operated a machine 
shop, in order to secure the payment of $25,000, of which 
$20,000 was actually loaned and $5,000 represented a bonus, 
executed to B. a mortgage on land owned by X. Corporation,, 
upon which was erected a factory equipped with machinery 
annexed to the freéhold. On the same day, to secure the 
same consideration, X. Corporation also executed to B. a chat- 
tel mortgage on the machinery, to which was annexed an 
affidavit of consideration stating that the chattel mortgage 
was given to secure a loan of $25,000. The real property and 
chattel mortgages were forthwith duly recorded in the proper 
office. Six months later, X. Corporation became insolvent and 
a receiver was appointed by the Chancellor. Upon default 
in payment of interest foreclosure suit is instituted in the 
Court of Chancery by B. on the real property mortgage and 
the chattel mortgage. The receiver filed an answer pleading 
usury, and also contending that the chattle mortgage is void 
because of the misstatement of fact in the affidavit and that 
the machinery is not covered by the real property mortgage. 


(pd) 


B. replies, denying usury and contending that the chattel 
mortgage is not void, but that in any event the real property 
mortgage covers the machinery annexed to the freehold. 
Decide. 
A., the owner of a vacant lot 50 feet wide and 100 feet deep, in- 
tending to construct a three-story building there vated 
his lot to a depth of 10 feet. B., the owner of an 
on the south side of A.’s lot on which a one-family dws 
was constructed, and C., the owner of a vacant 
on the north side of A.’s lot were not notified 4 
tentlon to excavate. Because of the lack of adequat 
by A., the land on both sides of the excavation fell j 
in damage to B.’s dwelling and to C.’s lot. What aré 
of B. and C., (a) at common law; (b) today 
(a) A., a tailor, found on the street in front of hi 
of cloth, of the value of $200, which had fallen from a truck 
passing the store. A month after the roll was found, the 


the 
sults 
of the 


> re- 


owner not having appeared and claimed it, A. made 
cloth into suits, the value of which was $500. After the 
had been made, B., the owner of the roll, learning 
above facts, demanded the suits from A. What are t 
spective rights of A. and B.? 

A piece of stolen cloth is innocently bought by X., a tailor, 
from a thief, A. X. makes a coat out of the cloth. M., the 
original owner of the cloth, learning of the facts, sues X. 
in replevin for the coat. Decide. 

A. was the owner of an automobile and a wagon. On March 
15., 1943, the automobile was repaired by B., a garage keeper, 
who delivered the car to A. upon A.’s promise to pay B.’s bill 

(Continued on page 3, col. 1) 
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action was stated by Mr 


treat t 
for 


DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


The present action was brought 
anticipa- 
proofs are 


theory of 
but 


an 
the 


barren of such occurrence “+ 
and there was no evidence of 
such intention expressed by the 


he contract as terminated 


all purposes ol iormance, 


per 


tractual obligation. The plair 
tiff could have rescinded and 
sued for the installments due, 





SAVE with | 
SAFETY | 


LEGAL 
FOR 
TRUST 
FUNDS 





CURRENT 
DIVIDEND 7 


PER ANNUM 








SAVINGS 








Justice | ‘ 


Pitney to be as follows: “Num- 
erous reported decisions have} 
laid down the doctrine that! 
where a contract embodies mut- 
ual and interdependent condi- 
tions and obligations, and one 
party either disables himself 
from performing or prevents the 
other from performing, or re- 
pudiates in advance his obliga- 
tions under the contract and 
refuse to be longer bound 
thereby, conmimunicating such | 
repudiation to the other party, 
the latter is not only excused 
from further performance on 
his part, but may, at his option 


| 
| 
| 
| 
| 
| 


| 


and maintain an action at once 
for the damages occasioned by) 
such repudiation, without await- 
ing the time fixed by the con- 
tract for performance by the de- | 
fendant.” O'Neill v Supreme 
Council etc., 70 N. J. L. 412 See 
also N. Y. Life Ins. Co. vs. Viglas 
297 U. S. 672, 681 

Failure to make payment of 
an installment due the plaintiff 
standing alone would not dis- 
charge the plaintiff of its con- 


viding that if there, 
n any one payment 


would become due 


others 


all 


Testimony by ar agent of the|is further understood and agreed | 
express company of an admis-|by the parties hereto that this 
sion by an agent ef the defend -| agree ment is entirely contingent 
ant company whose duty it was and conditioned upon the grant- 
to collect express packages was | ing by the First National Bank 
admissable Words spoken or | »f Bloomingdale N. J. of an $8,000 


ct done 


by an agen 


SS 


defendant to the plaintiff “ 
The test as to when an antic- | ©xecution ol his agency are ad- 
ipatory breach gives rise to an|™SSable as evidence against the | 


gent. Ashmore vs 


. ‘ 20 NI 
wing Co. 38 ! 


W. J 


nsylvania 
Black- 
R 


— & 3 


A stateme ide by a gen- 
ere agent of yrpora n 
the course of his employment 
i oaiila ith hi officia 
knowledge yuct he tatu 
ol natter € rusted to him, 
adn ib evidence on be- 
half of the pai witl 10m the 
yrporatiol Va dealing Ag - 


90 ) N J. L. 540: Van Al 
bel 123 N. J. L 
Fidelit ‘ Unio 


Judgment reversed 


AND PURCHASER 


‘VENDOR -— 
Where contract for sale of 
property expressly provided 
that its consummation was 


conditioned upon the granting 


of a loan in a definite sum by 
a bank, and the contract was 
not consummated because of 
the vendee’s failure to obtain 
such loan, the contract is at 
an end. 


VENDOR 
PERSONAL 
PLICABILITY OF R.S. 2 


AND PURCHASER 
PROPERTY — AP. 
745-1— 


No action lies under this stat- | 


of 
of 


ute for the breach 
tract for the sale a 
hold interest, which is regard- 
ed as personal property. 
~w Jersey Su C 
ari T. Milsop and Donald 
sop, Respondents vs 
Beltramo, Appellant 
March 31, 1943 


a con- 


lease- 


preme Court 


|On appeal from District Court 
|For appellant: John F. Su 
and Randal B. Lewis 
oO —s Peter Calcia 


|F Yr 
|Bodi ne, J. 





| The appeal is from a ment 

AND LOAN ASSOCIATION |. $300 in favor of the plaintiff 

NATIONAL. NEWARK BLDG. }for search fees and consequen- 

14 Commerce St. Nework, N. J. || tial damages because yf the} 
a breach of a contract 

BUY YOUR WAR BONDS | On June 23, 1941, the parties | 

AND STAMPS AT THE | to the suit entered into an 

“MOHAWK” j}agreement for the purchase of | 

x x | th and the sale the 





the plaintiff 


by 








Financial Printers 


SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 
New Jersey Division of 
PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK, N. 
TeLgPHONBE MARKET 3-4994 
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Prompt — Accurate — Reasonable 
ABSTRACTS of proceedings in Chancery and United States || 


Court 


CERTIFICATES of regularity of proceedings or corporate 


standin 


g. 
SEARCHES in New Jersey Supreme and United States 


Courts. 


INFORMATION and forms in any of the departments at 


Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK & 
ESSEX 


BLDG.., 
NEWARE. N. J. 
Tel. MArket 3-2200 


TRENTON TRUST BLDG. 
TRENTON, N. J. 
Tel Trenton 8439 











but did not elect to do so. There 
is no clause in the contract pro- 
was default 


t in the] 


uel 
| 


defendant of a tract of land with 
buildings thereon, and furniture 
therein at Kampfe Lake, Bloom- 
ingdale. 

The agreement 


provided: “It 


mortgage and that 


if 





refuses said mortgage loan, then, 
and in that event, this agree- 
|ment will be null and void” 
The proofs show that the bank 
refused to consummate the said 
oa because the title to the 
€ as detective 
unsel to the bank regarded 
the title as defective. The bank 
|} would not lend the money so the 
creement was, by its terms, at 


1 
Herman vs. Handler, 125 


324 


in end 
N. J. L 


+ in tt} 


The defendant’s interest in the 
ands referred to in the agree- 
ent is a leasehold interest 
which der the cases, is re- 
irded S personal property 


42 N. J 


—_ 
LOI 


Hutchinson vs. Bramhall, 
Hence, n 


Oo action 








earch fees lay under R.S. 2:45-1 
hich relates to sales of real 
estate. The ! damages 
yuld be recovered would be the 
do payment and that was re- 
red. The trial cou should 
ave I ed a ) Su 
Juc ent reversed 


WILLS CONSTRUCTION — 
INTENTION OF TESTATOR — 
MANDATORY PROVISIONS — 
The intention of the testator 
will carried out unless it 
violates some rule of law or of 
public policy, and will be car- 
ried out even though it would 


be 


seem to be unreasonable or 
unjust. 
—A mandatory provision in a 


will directing the purchase of 
an annuity, and directing that 
the beneficiary shall not have 
the option to take the cost of 
annuity in lieu thereof, is not 
illegal violative of public 
policy. 


or 


|In Chancery of New Jersey 

Between Mary Jane Berry, Com- 
plainant and the President 
and Directors of the Bank of 


the 
deceas- 


o! 


Executors 
Berry, 


Manhattan, 
state of Samuel 
ed, Defendants 
March 29, 1943 
For complainant 
esky 
For defendant 
Cuddy 
Lewis, V. C. 
In this suit the widow Sam- 
Berry seeKs a construction 
the part of his will which di- 
rects the executors to purchase 
an annuity for her. The 
in question reads as follows 
“Third: I authorize, empow- | 
and direct the executor of | 
my said will hereinafter nam- 
ed to aside and expend a 
sum for the purchase of an 
annuity from a reliable insur- 
ance company. to produce an 
annual income of Three Thou- | 
sand ($3,000) Dollars, and I 
direct that said sum be paid 
in equal monthly installments | 


Edward Kon- 


Raymond J 


or 


o! 


clause | 


er 


et 
set 


to my wife, Mary Jane Berry, 
during the term of her anienad 
life. I further direct that in| 
no event shall my said wife 
be permitted to elect to take | 

sum in lieu there- |} 


a capital 


of. * * 





LAW BOOKS 


EXCHAN¢ 
LIBRARIES AND SINGLI 
BOOKS REBOUND 


Clark Boardman Co., Ltd. 


11 Park Place, New York, N. Y. 


SOLD 


COMPLETE 
SI 
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said bank | 


At 


the 


hearing 
showed that the will was execut- 


the 





facts There is no basis for 









ed in October, 1940, and the de- | forbade her to take, 
jcedent died November 24, 1941.|tion, the cost of the 
| The complainant is seventy-nine | either illegal or violati 
years of age, and her life ex-/lic policy. The purchase 
ipectancy under the American |annuity is a common pre 
'Expence Table of Mortality order to provide an as 
jonly 4.74 years. It is how a fixed income witho. 
}common that the average of loss thro bad 
has been extended many ye or exhaust of pri 
since the Tables were drav wn up | :ause of survival aye 
Chemical Bank & Trust Com- |ticipated length of lif 
pany vs. Barnett, 114 N. J. E. 4. |are in essence the 
| It was shown that complain-| ife insurance policies 
ant had been in very bad health |indeed it is not an w 


for a period before the execution | VS! 
of the will 
need of co 


ever since |} 


in 
tention 
death 

It w 


es 


wnlair 
plain 


mately 








as 
t form ol 
to produce 


an 


and 


annl 
$3,000 
t would 
$29,000 





shown th 


lite 
Aivy 


ior 


cost 








that she ha 


approxi- 








to provide 


of the poli 





edical at-|paid as an annuity t 
husband’s |ticiary. The leg 
tracts has ne 
or y + 
he heap-|*° 
= ( pr 
obtainable ‘ 
the com- ol n al 
to the le 





would] Che 

















almost exhaus after | nett 114 N LE. 4: Q 
payment of the specific bequest. |schlichter. 121 N. J. E. ar 
The complainant contends |pjational Bank vs. Lev 
that the testator had no right to|F— 493: affd. 128 N F 

compel her to take an annuity,/eompared and distir 
but that has the right tO |ye Bertuch 225, App 
ake the p sum necessary | 773 holding to the cor 
oO purchase annuity, and] nates the cardinal 
that in view of her short ex-| foljowing the testat 
pectation of life id he Y-\ed i; f 
sical condition it would In re v 
1 great hardship upon her to 
compel her to take $3,000 ra Th or t 
ery few years ry OI al 
To give the nplainan e|? ndi : 
t to take the cost . | against the 
nui nstead of the ann Li -)> t th bp 
f would be directly contra - 
o the express provision in the Decree cord: 
which forbids this. To sus- | opini 
1 her contention, the clause| — 
questio nust be ound | 
provide for the doing of ar - OBITUARY 
legal act or to be violative of Say 
public policy, for it is settled J. Henry Harrison, ex- 
that otherwise the intention of|cutor and senator, die 
the testator will be carried out,| on April 2nd, at his hom 
no matter how harsh or unfair! Hatfield Street, Caldwe 
seems to be¢ Harrison was for more t 
It is clear that the testator| years an active figu: 
ten ded t oO provide for a definite | Jersey Republican politi 
me at the rate of $3,000 a| served the State Sen: 
year and put it beyond her pow-|the sessions of 1924, 192 
er to receive the cost of such an} 1926. In 1928 he was a ca! 
annuity. This assured the cer-|for the Republican m 
tainty of a definite income for! for Governor. He w 
her without the possibility that} president of the New Jers 
;}she might possibly lose  it|Association in 1931. 
through unwise investment. The — 
testimony showed that the test- William Raymond (ross 
ator made this provision with |!member of the Essex C 
|full knowledge of the result|Association died recs 
thereof. The will was made a|was admitted he F 
year before his death when both |vember 1909 as an att 
he and his wife were advanced |in February 1913 as a 
in years, and when the expecta-|For many years he pr: 
tion of life of neither of them |law at 31 Clinton Stree . N 
;}could have been a great number |but for the past fiftee 
of years and at the time of mak-|was the attorney f 
jing the will he knew his wife|Benefit Life Insurance Com 
was in bad health lat its home office in Nowa 














~ 
( 
wr 


Z 


NATIONAL SURETY CoORPORA?’10 


S pectalizing in the Execution of 
Fiduciary and Court Bonds 


60 PARK PLACE, NEWARK 


Mitchell 2-82 








For TITLE INSURANCE in 
NEW JERSEY (o4sal¥ 


a 6 === 
, = > 





yo 


S 


UNITED STATES MORTGAGE AND 
TITLE GUARANTY COMPANY OF NEW JERSEY 


972 BROAD ST. NEWARK 210 
Largest in New Jersey « 





MAIN ST. HACKENSACK 
Capital and Surplus Over $1,500,000 








—=S= 








tention that the provision. 


LL. J. i 




























































ntré 

fav 

hous= on ] 
$2 eac! 
ide a 

1t 

nt! ma 
re ld. E 
laim 
ed ir 
wh 
dere 
xr SC 
lered 


od deli’ 


dered to ] 
B., W 
Under tl 
deter 


Under tk 
sed 
partners‘ 
resent 

in A.’s 

d to. 

d to | 
New . 
ippler 
that 
Dis 
January « 
liver a 
Jal 
Avs) pri 
ry 1,1 
15, 1 
1943 


belore 


nal notic 


lorser 
ed by 
hts agains 
J  o 

romis: 


Septembe 


and n 
lary- 2 
vas re 


Pi 


Ante be hy 


‘Sy 


A 


a 
\ 


C. rleret 


a safe ani 
in Vew Je 
@ sound | 





x. CUR 
_* ACC 





_* ASSI 


* 14.06 
ee 


= AN 
866 


“Ne 









































> « 


yrds 








. J. Index Page 123 





NEW JERSEY LAW JOURNAL, THURSDAY, APRIL 8, 1943 


Page Three 








+ 7 
— 


is. Discuss P.’s 


A 


a safe and profitable investment for trust funds 


in 
as 


4 


ATTORNEYS’ EXAMINATIONS 


(Continued from page 1) 





CURRENT DECISION 


(Continued from page 1) 





the following day. On March 15, 1943, A. delivered 
for repair C., a blacksmith. After the repairs 
de, C. delivered the wagon to A. upon A.’s promise to 
bill for $200, the following day. 


to 
LO 


on 


d to pay B. and C. What remedies are available to 
Jt 
anufacturer in Pittsburgh, Pa., sold to B. on credit a 


»f goods, F.O.B. Pittsburgh, to be delivered to B. at 
nsylvania Railroad, Jersey City, N. J. The moment the 
ed at Jersey City, the goods were levied upon by the 
yf Hudson County under an execution on a judgment 
d against B. The Pennsylvania R. R. agent telephoned 
levy and informed.A. that B. was insolvent. A. immed- 
legraphed notice of stoppage in transit to the Penn- 
R. R. agent. Both A. and the Sheriff demand posses- 
ho is entitled to the goods? 
yntractor, into a written agreement with B., 
f a vacant lot, wherein X. agreed to erect and complete 
on B.'s lot for $10,000, to be paid in five installments 
each as the work progressed. After four payments had 
ide and the house was 85% complete according to the 
t, it was destroyed by fire through no fault of X. The 
made no provision for this contingency. X. refused 
ld. B. sued to recover the $8,000 paid to X. and X. 
laimed for $500. Judgment for whom? 


entered 


into a verbal contract with B., president of J. Cor- 
whereby A. agreed to sell and deliver liquor, as and 
dered, to the J. Corporation, and B. agreed to pay for 
rr so sold and delivered. Liquor to the value of $750 
iered by Z., the general manager of the corporation 
delivered by A. to the J. Corporation and bill therefor: 
d to B. B. failed and refused to pay. A. instituted suit 
B., who pleaded the Statute of Frauds. May A. recover? 
der the Uniform Partnership Act, what are the rules 
determining whether a partnership exists? 
ier the Act, in going business, what limitations are 
ysed on the authority a less number than all the 
tners? 
resenting P. 
in A.’s name 


d to 


a 
oi 
and pursuant to P.’s instructions, pur- 
from V. $2,000 worth of merchandise to be 
A. at Newark. After delivery of the merchandise, 
d to pay for it. V. sued A. and recovered a judgment 
New Jersey Supreme Court. Upon an examination of 
ipplementary proceedings, V. learns that A. represented 
that P. had sold the merchandise and pocketed the 
liability, if any, to V. 


lary 2, 1943, in consideration of B.’s agreement to sell 


liver a Ford automobile to A., delivery to be made on 


re January 15, 1943, A. executed and delivered to B. 
S$) promissory to B.’s order for $500.00, payable 

, 1, 1943. B. failed to deliver to A. the automobile on 

15, 1943 or at any time subsequent thereto. On Jan- 

1943, B. transferred the note to C., for value and 
notice to C. of the above facts, by delivery without 
jorsement thereon. On February 1, 1943, the note was 
ed by C. to A., who refused to pay it. What are C.’s 
gainst A. and B.? 

1, 1942, A., for value, made and delivered to B., his 
romissory note for $55.00, payable on January 2, 1943. 
tember 1, 1942, B. raised the amount of the note to 
and negotiated it to D., value and without notice. 
iary-2, 1943, D. presented the note to A. for payment, 
vas refused because of the increased amount. The note 

(Continued on page 4, col. 4) 
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Samuel E. Wiley t/a New Jersey 
Fulgent Co. are employers as of 
January 1, 1936 in accordance 
with R. S. 43:31-19 (h) (1) by 
application of subsection 19 (h) 
(4) of the New Jersey Unem- 
ployment Compensation Law. 

“The New Jersey Fulgent Co., 
Inc. is an employer as of May 
29, 1936, in accordance with R. S. 
43:21-19 (h) (2). 

“Wiley, Inc. is an employer as 
March 4, 1938, in accordance 
h R. S. 43:21-19 (h) (2).” 

The holding above was rend- 
ered after a hearing upon the 


a 


of 
wit 


application of the prosecutors 
herein for a refund in the 
amount of $1,025.87, the sum 


paid by them under protest for 
contributions levied against 
them, or some of them, as em- 
ployers for the years 1936, 1937 
1938 and 1939. 

The facts are not in dispute. 
Wiley Motors, Inc. was organized 
in 1933; Samuel D. Wiley own- 
ing 100 shares of its capital 
stock and being its President 
and Treasurer; Frank H. Dur- 
ham, holding 8 shares and being 
Vice-President; Ida Jaffe 
Hamburg, holding 2 shares and 
being Secretary. The business of 
the corporation was the retail 
sale of motor trucks, tires, tubes 
and the repairing of trucks. It 
had two employees, exclusive of 
the officers. In the latter part 


its 





of 1937 it ceased business and 
early in 1938 Wiley, Inc. was | 
organized and succeeded to the | 
business of its predecessor. Sam-| 
uel D. Wiley was its President | 
and Treasurer, holding 4 shares 
of stock; Anna R. Wiley, his| 
wife, also held 4 shares and was} 
Vice-President and Secretary; 
Samuel Wiley (the father of! 
Samuel D. Wiley) was not an | 
officer but held 4 shares. The| 
latter company also had five} 
employees, including officers. In| 
1939 Wiley, Inc. ceased opera- | 
tions and is now dormant. New| 
Jersey Fulgent Co., Inc. was or- 
ganized in May of 1936: Samuel 
D. Wiley, President and Treas 
urer holding 8 shares; Anna R | 
Wiley, Vice-President, holding 1] 
share; Ethel Kessler Shapiro, | 








| 
| 


| 





| 
| 








Secretary, holding 1 share. Its} 
total employees, including offi-| 
cers, is six. Prior to its incorp-| 
oration in 1936 the same busi- | 
ness of manufacturing 


was carried Samuel D 
Wiley, 
trade name of New Jersey Ful-|] 
gent Co. It is conceded that the| 
number of employees of the 
affiliated companies for the} 
respective years under consider- |} 
ation was eight or more. | 

The Unemployment Compen- 
sation Commission levied yearly 
employer’s contributions as fol- 
lows: 


on by 


| 


1936 
Wiley . Motors, Inc. $ 73.74 
New Jersey Fulgent 

Co., Inc. 48.18 

1937 
Wiley Motors, Inc. $ 85.39 
New Jersey Fulgent 

Co., Inc. 139.52 

1938 
Wiley, Inc. $143.98 
New -Jersey Fulgent 

Co., Inc. 336.44 

1939 
Wiley, Inc. $114.10 
New Jersey Fulgent 

Co., Inc. 84.52 


The total of these contributions, 
$1,025.87, is the subject-matter 
of this proceeding. 

The section of the Unemploy- 
ment Compensation Act applic- 





aero-|third, that the statute has no 
plane flares and signal devices| application since the businesses 


|erty rights of prosecutors; fifth, | 


able to the instant situation is 
R. S. 43:21-19 which reads as 
follows: 

“As used in this chapter, un- 
less the context clearly requires 
otherwise. 

(h) Employer’ means: 

(1) Any employing unit which 
for some portion of a day, 
but not necessarily simul- 
taneously, in each of twen- 
ty different weeks, whether 
or not such weeks are or 
were consecutive, within 
either the current or the 
preceding calendar year, 
has or had in employ- 
ment, eight or more indi- 
viduals (irrespective of 
whether the same _ indi- 
viduals are or were em- 
ployed in each such day); 
Any employing unit which 
acquired the organization, 
trade or business, or sub- 
stantially all the assets 
thereof, of another which 
at the time of such acqui- 
sition was an employer 
subject to this chapter; 
Any employing unit which 
acquired the organization, 
trade or business, or sub- 
stantially all the assets 
thereof, of. another em- 
ploying unit and which, 
if treated as a single unit 
with such other employing 
unit, would be an employer 
under paragraph (1) of 
this subsection; 

Any employing unit which 
together with one or more 
other employing units, is 
owned or controlled (by 
legally enforcible means 
or otherwise), directly or 
indirectly by the same in- 
terests, or which owns or 
controls one or more other 
employing units (by legal- 
ly enforcible means or 
otherwise), and which, if 
treated as a Single unit 
with such other employ- 
ing unit or _ interests, 
would be an employer 
under paragraph (1) of 
this subsection.” 

Prosecutor writes down twelve 


~) 


wo 


ns 





reasons why the decision under 
review should be reversed. First, 
that prosecutors are not affili- 
ated within the meaning of R. 5S. 
43:21-19 (h) (4); second, that 
prosecutors are not subject em- 
ployers because they do not 
separately have eight or more 
individuals in employment; 





are unrelated and were not} 


individually, under the! organized or split up to evade! 


subject status; fourth, that the | 
decision of the Unemployment} 
Compensation Commission vio- | 
lates the separate corporate} 
existence, character and prop- | 
review | 

| 
covered 

| 


not 


that the decision under 
enlarges the scope of 
employers in a manner 


contemplated or intended by the 
legislature. The remaining seven 
reasons may be summed up by 
stating that they each allege a 
violation of the United States 
Constitution, more specifically 
the Fourteenth Amendment 
thereof. 

Prosecutors’ first argument is 
that there is no affiliation with- 
in the meaning and contempla- 
tion of R. S. 43:21-19 (h) (4). 
This argument is, in the main, 
based upon the contention that 
the purpose of the affiliate 
clause was to prevent a split-up 
of employing units in order to 
avoid subject status under the 
act, and that the section here 
under consideration is a stop- 
gap provision and not a general 
regulatory measure. This argu- 
ment is apparently grounded on 
the prosecutors’ construction of 
the opinion of the Supreme 
Court in Milrose Co., Inc., et al 
v. Unemployment Compensation 
Commission, 126 N. J. L. 441. In 
the course of that opinion the 
court said, with reference to the 
statutory provision here under 
consideration that its purpose is 
to prevent employing units split- 
ting up into parts, each employ- 
ing less than eight employees 
so as to escape assessments for 
employers’ contributions. In fact, 
the cited case turned upon and 
was decided upon a finding that 
there were not eight or more 
individuals employed as is re- 
quired by the statute, and that 
in order to find eight or more 
employees, it would be necessary 
to count officers twice, once for 
each corporation. That situation 
does not arise in the case now 
under consideration, since the 
employees number eight with- 
out counting the officers com- 
mon to the several corporations 
but once. 

In the instant case, the Un- 
employment Compensation Com- 
mission found that Wiley Motors, 
Inc. and Samuel E. Wiley, trad- 
ing as the New Jersey Fulgent 
Co. were employers on January 


(Continued on page 5, col. 1) 
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THE TWO DEANS 

It is rare indeed hen one State irni f 
background, home life, and sphere ot i d le f 
of two successive Dean if a large and nat y Known Law 
School. It is rarer still when both men ve he ime 
City in that State; have held high office Count 
that State, ar d can look yack » a prole hit 
thirty odd vears ago whe Une ew Dea va € lice of the 
man he now succeed Thi tter rarit é intered t 
week, when Chancellor Chase of Neé York 1 f ed 
that on September Ist, 1943, De Frank H.S he S 
of Law of that Institution, would retire from hi ition, to be 
succeeded by Mr. Arthur T. Vanderbilt, wl ‘ Profe y 
on the Law Faculty for many years 

Both men have had Newark as a back ) ed 
the County of Essex with dist tio Dean Somm Sheriff 
and Dean Vanderbilt as County Counsel—a position he now o¢ 
cupies, and which he has held for more than twe years), and 
both can turn back memory’s pa more than thirt ears, to the 
time when Mr. Vanderbilt began his private pra é Mr. Son 
mer’s office. Members of the bar of this State, pa! lla hose 


who have met the two Deans, 





at this next logical step this rather unique f hich pro- 
fessional life has wove 

Under the aegis of Dean Sommer, the Sch Washing ton 
Square achieved additional recognition, and gave to its many 
students enriched opportunities for lear: | fluence has 
been felt not only in his own school, bu spread to 
others. His high concepts of legal edu io e be neé yuch- 
stones acknowledged by all. In an ‘ban area ere so much is 
ephemeral, if not illusory, his influence is, and isting 





Dean Vanderbilt, as has been pointed er edit ils 
brings to his new position, the ripened ts ed lear 2 
and hard work. While perhaps he is best know he genera 


public as a recent President of the 





equally well Known to the lawyers for the willingn ess and thor- 
Ooughness with which he has discharged l S assignments of 
great respousibility which have come to him ie ) time 
All of these talents will be used at some time el this nev 


field 











The practicing laws oday is not eup S le talks 
about the place of th Sel America. He is a 
realist and uses the 4 knows that the em- 
phasis is where it sh be during a war the te il side 


He concedes that an engineer. or someone with ngineering or 
technical background is more valuable to our combat forces tha 

a lawyer. He knows that this constitutes no reflection upon the 
lawyer, but is merely attributable to a condition, which naturally 
exists during war, when there are always more lawyers than are 
needed for the legal work that exists in the armed forces. He knows 





too, that this is only temporary, and that in ti yme, the 
graduates of the Liberal Arts Colleges and the Law Schools, will be 
just as essential to their contemporaries edecessors 


were, prior to this war 


However, it is the present and the nediate itur it 
concern us now. This Martian world with its uncertainties, com- 
plexities and imponderables, is going to be a difficult one in which 











our Law Schools will s. Fortunately tl 
will meet this challens 1d conquered other 
ones—with courage, skill Schools of America 
have never failed to produce those who lead as we s fight, in and 
for the cause of Democracy. This era is, and be exception 
For the job immediate 1 r the tremendous job which 
will be encountered in the post-war world, these schools will make 
an enviable contributi 

As the countless graduates of all these schools march out, they 

fortified with the inspiring leadership which flame 





the > 
twnen 


Law 
men, as well as lawyers. Such le adershi p comes 


within them, while teaching Such 


of freedom 
leadership produces 
from men like “The 





Two De 





E. F. H 





BAR ASSOCIATION — 
NOTES 





Essex Bar Association 


Coi. F. Granville Munson ad- 
dressed the Essex Bar Assocci- 
tion on the legal phases of the 
ecent saboteur trial at its 
egular monthly meeting at the 
as latior librar 744 Broad 
Stree Newark 

The associatior inanimously 
pa 1 resolution to be sub- 


irgit he reinstateme 
Paul R. Silberman as member 
he bar or in the alternative 
to be pern tted to take the bar 
examinatior 
Renewing the fight for the 
ge of a civil penalties bill 
r tl inauthorized practice of 
iw the assoclatlor passed 


adopting the program 
itline¢ its committee cNnalr- 
man Abraham I. Har 
Klausner speaking 


r the State Bar outlined the 
history of the unauthorized 
yractice of law and the attempts 
ha have been made the 

ist ) ts suppression 


work 


Mr. Harkavy praised the 

f Nathan Turesky, secretary of 
his committee, on the curbing of 
he authorized practice of law 


Association 
» Deputy 
Um- 


Union County Bar 
Harry H 





being tende 
County Bar Association on 
Saturday, May 8th 6:30 P. M 
at the Elks Lodge Room, 17 


(off North 
abeth, N. J 
problems. of 


Avenue 
. Eliz 


Westfield 
Broad Stree 
Because the 
rationing have 
arranging n 
was de cided. that the Bscsgcti be 
limited to 250 people. No ticket 
sold at the door ond sub- 
($3.50 per person 
filled in the order in which 
received and checks 
mailed to N. R. Lea- 
286 North Broad} 
Neu Jersey 
the 


will be 
scriptions will 
they are 
should be 
vitt, Treasurer, 
Street, Elizabeth, 
The Ci ittee arranging 
comprises 
Turtur, Chairman 
J. Marantz 
John M. Mack 
Jacob R. Mantel 
John W. Lyness 


mm 


sn71ie 
LiZit 





Voice of the Bar | 





Africe 


Edit 
New Jersey Law 

I was pleasantly 
day Siving your 


3. 1943 


Journal 
shocked to-| 
February 
other 


by rece 


issue here on tne 


side of the world. Your Journal} 
has been reaching me ever since 
1 entry into service—about 2| 
years ago—but this marks the 
first copy I hav e received over- 
seas. You folks back home can't 

ssibly realize “the value and 
n place or ews | 
r It's not the 


thought “that 
still is beaucoup > kinship in 
My army work 


hing in common with my 





experiences so 
readily understand my 
gratitude every time I 
familia head. This 
especially true now while on for- 

il, where American read- 
ing matter is not too plentiful. 
So ple accept my sincerest 
thanks 





you 


Joy 


can | 
and | 
your 


1S most 





see 


r mast 





eign so 


ase 


| 
S Sgt. HENRY N. CIVINS! 


ATTORNEYS’ EXAMINATIONS 


(Continued 





from page 3 





was thereupon protested for non-payment. D. in 
against A, and B. on the note. What result 
16. Draw.a will, including attestation clause, of John J 


+o + wif 


property to his Mary 
d who is now enciente, naming 


Jones 
the wife 





17. (a) You represent A., whose father recently died 
hat his sister, B 
h es the ft 
te ndue infl C 
ator’s lack of teste 


1 take on A.’s be half t 
the same fact: 


probated and 


vould you take 
Cc must be sho 
lence and iackK 





On 





inder a1 fear of imm pu 

promise to his nephew, X., delivered to G., a frienc 
a $5,000 unregistered bearer coupon bond of the S 
Jersey, with the foilo written ate Ee 
posited with G. a $5,000 bond of the State of Ne 
hereby athorize and direct him up my deatl 


ephew. (Signed) T.” G 


the bond to X., my 

coupo! hen due and paid the proceeds over t 
request. On March 1, 1943, T. died intestate and W 
Was appointed administratrix of his estate. W., as 


» is entitled 
White 


and X. both claim the bor 


1936, Brown conveyed to Black 


as trustees, an apartment house in the City of 
trust, to collect the rents, apply them to the ed 
support of his (Brown’s) son, Joseph, during his n 
upon years of age, to convey the 


his attaining 21 
Joseph. On 1 
appointed executrix 
died intesté 
December 1, 


hter 


1027 
1937 
under his 





leaving a wife 
1939, Green died 
a daugh Anna, aged 24. and two sons 
Arthur, aged 12. Joseph 
and seeks a conveyance to him of 
a’ Discuss the statu 
b) How may Joseph Brown obtain legal title to th 
yed B., an attorney, to collect a claim 
B. effected collection and 
prepared a bill for his ices of $100. Before ; 
served on B. an assignment made by A. to D. of 
lated ter B.'s employment. D. demanded paym«e 


ite, 


mn, Henry 


aving a 


20. A. empl of 
C t 


pursuant to agreem 


serv 


and upon B.'s refusal to pay, instituted an action 
in the Supreme Court. A. claims the money from 
ground that the assignment, having been obtainec 


effect. What should B. do? 


$1,000 on Tract 


was void and of no 


21. Green holds a nd mortgage of 


sect = 
there was a first mortgage of $5,000 held by the Ne 


ynd mortgage of $2,000 on 


ilso holds a sece 


which there was a first mortgage of $10.000 held bi 
November 1, 1942, Green was notified by the Ne 


foreclosure 


to pay 


that it had directed 
the owner's failure 


mortgage 


1942. Gree: 


3 
oI its 


taxes Ior 


the Bank to withhold foreclosure and stated tha 
pay the taxes of $300. The Vice-President of the B 


to withhold foreclosure and Green paid the taxes o1 
20, 1942. At the time of pecan payment to the Colle 
ascertained that taxes on Tract B for 1942, amoun 
were unpaid and he forthwith paid them. 
On March 1, 1943, because of default in the pay: 
stallments interest their respective mortgage 
ark wom and Smith institute foreclosure 
respective properties. In each of the suits Gree 
setting - his second mortgage, alleging payment 
and claiming priority over the first mortgages to tl 
the taxes ot Discuss Green's rights 
As a result of the negligent operation of an autom 
and operated by Smith, Anna, and his t 
John and Mary, who were invitees in the 
sonal in John is years of age, self-supp 
ried, and separate and 
I 


father’s years 





ol on 


“it 
©ulls 


99 





wite, 


Car, Sus 


5S 
i 
i) 
a 
ws 


wife 
20 


, John and } 
damage 





Supreme Court against Smith to recover 
recover 
23 and 24. 
ywned 


On February 1, 1943, A 
and nes 


Was struck by an 


operated by B., ainins 


imgantl«y 
igently 





sust 


juries. A. was taken to a hospital where, on Apri 
died as a result of the injuries sustained. A. left 
personal property and died intestate. A.’s wid 


three children surviv 
a judgment c 


ved. At his death, A. was ind 
editor, in the sum of $2,000. The hos; 
to $1,000, ar undertaker’s bill to $50 
nat action or actions may be brought again 
By whom and within what time must be i 
(c) To whom is recovery payable? 
(d) To whom is the recovery distributable? 
25. A. was employed as B.’s housekeeper. On Novembe 
rought home a package containing $500 in cas! 
showed to A. The next morning when A. went in 
room to make up his bed, A. found the package in : 
About five o'clock that aftérnoon, B. showed the 1 


amount 
2) Wh 
a 


Sult 


B 








a visitor. B. and C. had been drinking heavily. At eigh 


(Continued on page 5, col. 2) 
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URRENT DECISION 


3 | 
ed from page 3) 
reason of the fact| 

named employing 
owned and con- 


ne same interests. 


ownership and con- 


stipulated in the 
ibsection 19 (h) (4 
provides that such 

ts are given sub- 


The decision further 
New Jersey Fulgent 


d Wile Inc. were 
by reason of the 
respectively of the 
d substantially all of 


D. Wiley, 
Fulgent 


Inc. 


if Samuel 
New Jersey 
Wiley Motors, 


it will be recalled, 
ess in the latter 


7 and a 
incorporation 


The record indis 





it the fac t that 
ze! Co Ih 
each acquired the 


business, 


assets, 


trade or 
} 


lally ali OF the 


‘tive predecessor 
attack on the sta- 
redicated 
lation oO! 
ndment of the United 


titution, which reads: 


hall make or enforce 
hich shall abridge the 
r immunities of citi- 


United States; nor 
State deprive any per- 
liberty, or ; 


property 


process of law, nor 
ny person within its 


the equal protection 
’ The expressed pur- 
act here under con- 
to alleviate the 
ivoluntary unemploy- 


thereby to achieve a 


; + 
iS 


social security essen- 
health, morals and 
elfare of the people 
ate, and the statute 
provides that this 
isidered in the inter-| 


ind application of the 
utors call our atten- 
a number of 
which “affiliate 
control” sections, 


») R. S. 43:21-19 have 


isions Ol 


es In 


to violate the Four- 
1endment of the Fed- 
tution. The power of 
iture to act in this 
limited, except in so 
may trench upon the | 
ndment or the Four-| 


endment of the Fed- 
itution, and the guar-| 
jue process demands 
the be | 
ble, arbitrary or capri-| 
that the means se- 
] real and} 
the ob-| 


sha 


snali not 


leur 
say 


relation to 
ht to be obtained. 
New York, 291 U. S. 
ed. 940. Establishing 
1e number of employ- 
brings the employing 
n subject status does 
to us unreasonable, | 


r capricious, bearing | 


hat the line must be 
some point, and that 


in the competence of 
ture to determine that 
loyees was the lowest 
h it could set, having 
i to the incidence 
unemployment in 
iployments and_ the 
or the filing of reports 
igation thereof by the| 
ged with carrying out} 
There can be no ques- | 
hat the means selected | 
al and substantial re- | 
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ed on page 7, col. 
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29 


or 
dU 


21 
vi 


and 


after C. had left, B. came into the kitchen and asked A. where 
was. A. replied she did not know. A. and B. looked 
without success and then B. said he would give A. five 
minutes to get the money or she would go to jail. A. stated that 
> did not know was and B., after talking 
his attorney, who advised B. to make a complaint to the 
ties, telephoned to Police Headquarters. An of- 
ficer arrested A. and she was held in jail overnight upon 
B.’s complaint On November 10, B., and a police- 
man, searched B.’s rooms and the policeman found the pack- 
of whiskey in the closet B.’s 
‘ed it. B to the Police Court 
and the criminal complaint was dis- 
, if any, does A. have against B.? 
Treason 


his money 


ior it 


where the money 





police authori 
came, 
ol iarceny. 


age of money under a < of 
bedroom where B. had 
to withdraw the 
missed. What acti 
1. What is “Misprison of 
2. What is “Embracery?” 
3. What is meant by “Compounding of 
4. What is “Arson?” (at 

5. What is “Burglary?” 
Qn the trial of indictment for manslaughter, at the close 
f the State’s defendant, moved direction of a 


appearing that the State’s proofs were 


went 


Crime?” 
common law) 
law) 


(at common 


~ 


an 


0 case tor 


verdict ol acquittal, it 


nsufficient to establish that D. was operating the car at 
he time of the accident, which resulted in the death of X., 
or to allow an inference of defendant’s guilt. Defendant’s 
motion was denied. D. then proceeded with his defense, in 
the course of which, by his own testimony, D. supplied the 


the State’s case. After conviction, D., on writ of 


error. brought up the entire record for review and urged as 
eround for reversal the trial court’s denial of his motion for 
acquittal. What should the appellate court do? 


H., husband of W.. engaged D., a detective, to secure evidence 
of adultery of W. D., on a Saturday night, followed W. and 
her paramour, P., to a hotel in New York City, where they 
registered as “Mr. & Mrs. Jones” and retired to a room ata 


suit t 


late hour of the night. Upon receiving D.’s report, H. instituted 
f Ww he ground of adultery with P. 
uncontested. For the of 
testin of the marriage 
of adultery, H. subpoenaed W.., 
as a witness. She refused to testify, but upon being told by 
the Advisory Master that would be held in contempt of 
she testified, upon examination, the marriage and 
to the facts and circumstances of the adultery, corroborating 
D. H.’s residence was established. A decree nisi was granted by 
the Advisory Master. W., reconsidering her situation, appeals 
within three months from the date of the decree nisi. What 
should the appellate court do? 
On January 1, 1942, H. and W., husband and wife, resided in 
Newark, N. J. where H. owned and conducted a retail grocery 
business. On January 10, 1942, for the purpose of securing a 
divorce, H. left New Jersey and took up his residence in Ne- 
vada, leaving his business in the hands of an employee. After 
residing in Nevada for six weeks, which satisfied the require- 
ments of the Nevada law, H. instituted an action in the Nevada 
courts against W. for divorce on the ground of incompatibility. 
W. was served by publication in accordance with the laws of 
Nevada and at Newark received due notice of the suit by reg- 
istered mail, but took no action to defend it. On May 1, 1942, 
after the taking of H.’s proofs, a final decree of divorce was 
entered in favor of H. In June, 1942, H. returned to New Jersey 
and entered into a ceremonial marriage with Y., a single wo- 
Upon complaint of W., H. is indicted by the grand jury 
May H convicted under the 


or divorce against on 


The suit w corroborating 


H.’s mony 


as purpose 


who appeared and was sworn 
she 


court, to 


man 
of Essex County for bigamy 
stated? Discuss 
At trial, pursuant to notice to produce by defendant, a 
mater paper w produced by plaintiff and handed to 
defendant’s attorney. After inspecting it, defendant’s at- 
torney handed it to plaintiff’s attorney, who insisted that 
said paper be offered in evidence in behalf of defendant 
Rule. 
(b) Assume that 
but set 
defendant, 


be 
facts 
(a) 


lal as 


verdict for (a) above, 
and a new trial ordered. Attorney for 
1, did not yr the produc- 
tion of the paper question, but the paper was produced 
and offered to defendant’s who did not inspect 
offer it in evidence. The attorney for plaintiff again 
insisted that said paper be offered in evidence by defend- 
Rule 

The charter of X., a 


plaintiff was entered in 
aside 


the 


Was 


new call {& 


at 
in 


attorney, 


it or 


ant’s attorney. 


29 
ve 


soivent corporation, ls 


revoked by 


the Governor for non-payment of the franchise tax assessed 
against the corporation 

a) What effect does the procl: 
upon the corporation? 


of the Governor have 


Prompt, efficient service, free 
from needless technicality. 


509 ORANGE ST. NEWARK, N. J. 








HUmboldt 2-3900 


and D.’s testimony of the fact | 








oC 


oo. 


(b) Who holds title to the real property owned by the cor- 
poration? 
(c) What are the statutory functions of the directors? 
(d)-Under what circumstances and by whom may a receiver 
of such a corporation be appointed? 
The Retail Grocery Co., a corporation, was incorporated in New 
Jerseyin January, 1930, for the express purpose, as stated 
in the certificate of incorporation, to engage in the wholesale 
grocery business in this State and elsewhere in the United 
States. The certificate of incorporation authorized the issue of 
1,250 sharés of capital stock of the par value of $100. Smith, 
in 1931, subscribed for and purchased 100 shares of stock. In 
1943 the Board of Directors unanimously adopted a resolution 
recommending to the stockholders that the certificate of in- 
corporation be amended to authorize the following changes: 
(a) increasing the capital stock to 12,500 shares of the par 
value of $100 each; (b) authorizing the corporation to engage 
in gold mining in South America and Africa; (c) changing the 
name of the corporation to the Gold Dredging Co. A special 
meeting of the stockholders was called to vote on the proposed 
amendment. Smith, as a stockholder, protests that the charter 
of the corporation, in effect when he became a stockholder of 
the corporation, constitutes a contract between the stock- 
holders and the corporation, and that the charter of the cor- 
poration cannot be altered, amended or changed without his 
consent. Discuss Smith’s rights in the premises. 
In September, 1942, an automobile owned and operated by M., 
collided with one owned and operated by L. A. was a passen- 
ger in L.’s automobile. A. instituted an action against M. and 
recovered a judgment of $1,000. L. also instituted an action 
against M., and in January, 1943, during the trial of L.’s action, 
M., upon completion of his direct examination, was suddenly 
taken ill and died. The Court, on its own motion, withdrew a 
juror and declared a mistrial. On a retrial of L.’s action in 
February, 1943, X., administrator of M., substituted for M. as 
defendant, offered in evidence: 
(1) A transcript of testimony of M. taken in 
action brought by A. against M.; 
A transcript of testimony of M. at the 
by L. against M.; 
L. objects to both offers. Rule. 
A. instituted an action against B., owne! automobile 
operated by X., his (B.’s) employee, for damages resulting 
from an automobile accident. E., a witness to the accident, who 
had seen B.’s automobile traveling on the highway immediately 
prior to the accident and who had observed X. at the scene of 
the accident, was permitted, over objection, to answer the 
following questions: 
(1) At what rate of speed was X. driving? 
(2) In your opinion, how did X. appear, drunk or sober. 
(3) F., a physician was permitted, over objection, to testify 


the trial of the 


trial of the action 


(2 


of an 


that C., a passenger in B.’s automobile, who had been 
rendered unconscious by the collision and taken to the 
hospital where he remained unconscious for two hours, 


aroused himself and said, “The breaks were out of order 
and X. told B. so just prior to the accident.” The physician 
also testified that B. then relapsed into a coma and died 
one hour later without regaining consciousness. 
After judgment for plaintiff, defendant appeals, alleging error 
in the trial court’s ruling. Decide 
W. Bank instituted suit in the Morris County Circuit Court 
against C. on his unpaid promissory note. Endorsed upon the 


summons and complaint was demand for an affidavit of 
merits. The Sheriff served the summons and complaint on 
April 2, 1942, by Jeaving the same at defendant’s place of 


abode with a member of his family over the age of fourteen 
years. No affidavit of merits was filed, and on April 15, 1942, 
plaintiff caused the clerk to enter judgment for W. Bank. On 


April 28, 1942, the judgment was docketed in the Supreme 
Court. Under a writ of execution issued out of the Supreme 


Court the Sheriff of Union County levied upon one hundred 
shares of stock belonging to C., and with due regularity the 
stock was sold on July 1, 1942, by the Sheriff and the proceeds 








were turned over to W. Bank. In March, 1943, C. was adjudi- 
cated a bankrupt. R., the trustee in bankruptcy, consults you. 
What action may be taken to test the validity of the judgment, 
in what court, and with what result‘ 
37. A trial before Court and jury at the Essex Cir esulted ir 
(Continued on page 7, col. 2 
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needs of our customers for many years, we hav: 
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The necessity for competent legal advice is im- 
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Institution, throughout the years, to cooperat 


with Members of the Bar to the fullest extent. 
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the American Bar’s 
|mittee, and that Judge Phillips 


ar Seeks Rule On Ethics 


Issue In Tax Service 























ae a _ |committee, expressed his own} Mscieter Newark al nish fi: a from page anil 
_ Cleveland (CCNS)—In looking | opinion that the arrangement) |}. bros: ; oy lation to the object s sought to 
0S employer exercised no control] jLovan-231 aod ; ee 
plant workers in preparing] whatever over the work of the|BERKHAHN, Louis (ietail st that that object is the alleviation 
icome tax returns, dO} jawver. Be -. *~. 4 —--A-E of the evils of involuntary un- 
rs violate canon 35 of the| pon’t Work for Company Pee oe poe ‘ Be — Holains |@¢Mployment. It is argued that 
lage ag Bar venggue-wyomin In the present case, Jackson; ; sey *eCarter, E. & E+! the legislation is dincriminahuey 
sep meee Bien ethics, relating continued, the lawyer nig ae Sa tae ee in that it falls upon employers 
to intermediaries? no service for the company. The} siio; kerr. Solr. H.’ Cohn /' Bry 
And is the employer, in pro-|jatter’s interest in hiring the|®SSWEIS. ae tials ; of eight or more and does not 
viding this service for his work-|jawyer is to avoid interruption| * rs G ge fall upon those employing less 
man, engaged in the unauthor-|of work as a result of workers| reNroN, Gertrude K. (No Occupation) 7802] than eight. The same argument 
ized practice of law? seeking aid elsewhere in prepar- | ‘haw? Solr. If, Muller; 42." °""*/is apposite in many cases of 
Ask for Opinion ing th elr returns. The company |! EXTON, 1 vt I 780 legislation but we believe it to 
The Cleveland Bar Association, |} does not direct the lawyer’s work | s 6; Retr.’ ¢ ‘ s be settled law that if the legis- 
members of which have rendered | or in y way interfere with or} - ne i “pale oe ‘2 Son lation has a reasonable relation 
much appreciated service at the|control the professional relation | 5 81.87 : a. Gene ‘; | to a proper legislative function 
war plants and prevented ab-/ between him and the employes. | *”* _ and purpose and is not arbitrary, 
senteeism to an important de- Jackson argued it is proper for | Piperiter) 15. M luison St., Pauls.) that then the requirements of 
gree, wants earance on the/an employer to defray the cost| | G Solr. = Sn0°"' |due process are satisfied in that 
question of the propriety of this|of litigation incurred by an|@URFMAN, | ter) 130 Scheerer | respect, We are urged to declare 
arrangement and is petitioning|employe and any third party| it —_ ' : k; Solr. s./this action unconstitutional and 
the nation organization’s com-/may contribute to the cost Of|inreri ( \ \ t) 1 in support it is said that some 
mittee on professional ethics for| litigation in which he has any Ee “ ae it , *!26,-| thirteen sister states have either 
an opinion, though the tax rush] interest, no matter how small. : ily . amended or repealed compar- 
will have ended before the rul-!And a third party may furnish ‘Ave, J. , jab. $3,360 ‘om ts} able sections of the Unemploy- 
> can ! mone enable a poor man to] i. gl 5 “= "ment Compensation Acts within 
The : may /li to: Jork)_ us W. 2nd 5t:! those states. Suffice it to say 
1 cover other arrangements,; “Neither the purpose nor | u13 SM ; ean sivp-| that the State is free, through 
T as have been set up in|effect of the contribution by the | . . e Ti apace ~~ legislature, to adopt any eco- 
‘ertain New York hotels, in!corporation is to stir up or main-,;,, Oa Athenians »,| nomic policy that it may deem 
hich the employer provides free | tain litigation, or to exploit any| Myr > war's “pe be sasonable to promote its public 
egal service for the pcre as|claim of its employes for the : ‘ it ; 4 | welfare, and courts are without 
a matter of personal practic benefit of the corporation, but| > Sa |}authority to override any legis- 
Hears From Committee quite the contrary. The contri-| | 12 : | lative acts passed in furtherance 
mond A. Jackson, chair-| bution does not promote, but| | Ave, fo" e2* lof that economic policy, provid- 
f the Cleveland Bar com-/tends directly to prevent, the OTT. a '~...,|ing always that such legislation 
nittee that handled the tax/evils which underlie the rule| ;:}’: ~— ; 4 does not transcend constitu- 
service, said he had taken the|limiting the right of third] ,2' — tional limitations and we find 
matter up with Judge Orie L.|parties to contribute to the] é ‘ ‘b. $%-1 no such infirmity in the act 
Phillips, Denver, chairman of|expense of litigation.” Vv. McD 5 1-2 ok. sn consideration 
ATTORNEYS’ EXAMINATIONS  ndaiciagee Rise Chances “EE ech St See epnnne satel hens, 
s $4.4 ets} the writ of certiorari is dis- 
, LEA ee ‘i | hi 329. : r. Mandel“! missed with costs 
Contianed from page 5) ‘ s il s TL = 
a verdict for the plaintiff, A.. and against the defendant, B. | ne pat oS. ¥ als Supreme and U. 8. District 
Ten days later, additional facts come to the attention of B.,J *ai\t>: pian’. s2y4674'|] JUDGMENT SEARCHING 
vhich were not known to him at the trial, going to the merits| ?j os peat ee AND ABSTRACTING _ 
yf the case and the amount of damages. B. desires a new trial. | te ee Be ee ee 
a) What is the procedure?; (b) What must B. show?; (c) If] + S680; Refr. Grin Solr, 8 W. Coe McKeeby 
nligenlagr met gigy tetcccyerle yng rire sre”. M., Salcaman) sgt] 24 Sven teAeker Sansa = aaa” 
38. On July 12 1942 a decree nisi was entered in a suit for di-| 2 ts $2 G aw 
vorce instituted by A. against his wife vs On October 13, 1942, | sivorerie, "1 2 7th | 
a final decree was entered. On February 1943, B., upon peti- 2 s Fr. if 
tion to the court, obtained an order to pe cause rage the RONOS, M sunt 6M : MEXICAN LAWYER 
final decree should not be opened and B. permitted to defend, ie bate ae “ yw ggg a | Registered with Mexican Consulate 
B. denying the desertion alleged in the petition. $ for divorce | 71" ow | Fireman) 11 LORENZO J. ROEL 
and contending (a) that she was never legally served with | e100 bp ea ot | 
process and ‘b) that she had no knowledge of the suit until at niseea ; , > 1S es Sw eee 
November 19, 1942. The court made an order reopening the] 71 Spring St. F fol $26,432. | BArclay 1-479 
proceedin to permit B. to put in a defense and A. appealed [. H. Higzins: 3-30, a 
from ny yeoetey ‘Williams St. EO “liad, $10,644.06: | 
1. Discuss the rights of B. to open the final decree and to] 4 ::' 3-2 = ‘ sears | MEXICAN ATTORNEY 
defend ‘7 roy: $4,075.99; assets Registered with Mexican Conaulate 
2. Was the procedure by petition and order proper? z ; i : “eae jemigration fo 
3. Is an order opening the final decree appealable? wnt walieeaee ote ante Luis Roias de la Torre 
39. A. purchased a grocery store from B. for the sum of $5,000, of ~ ae ‘ j J 
which $2,000 was paid in cash and the balance by the execu-| Z74¥ATIAN, Ar fe) 1012 Bergen | 50 East 42nd Street, N. ¥. 
ies a : P $7,308.62, | MUrray Hill 2-0780 
tion and delivery by A. of three promissory notes to B. for Bt $ D Solr, 1D). | 
ney each, payable 30, 60 and 90 days, respectively, there- se -— 
after. B. falsely represented to A. that the weekly income of | | en | 
the store was $500, whereas, in fact, the weekly income aa | 
less than $250. After operating the store for two weeks, the LAW PRINTERS 
weekly receipts amounted to $200, A. consults you with refer- ° P 
ence to his rights. What action would you advise to bring | Specialists 
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and why? 

a? a bill of complaint, w 
m age made by B. and 
(Omit description). 


a bond and} 


lands of B. 


ith 1 , to foreclose 
C., his wife, to A. 
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Is More Than a “Piece of Paper” 


Any layman can glance at a property and write on a pie ce of 
paper his guess as to its value. Institutions trustees and 
investors owe it to themselves and their clients to investigate } 
the background of the appraisers they employ. | 
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V. Claude Palmer Joseph E. Halpin New Term O; Apr. 13 
William A. Smith Jo F. O’Brien 

Joseph L. Smith Arthur M. Goldbaum 

Edwin C. Caffrey Anthony Gmeiner 1193 

Walter D. Van Riper James Fox 274 224 
ence  Achetees. Se Lous De Forge 330 223 
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